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Barholt v. Wright
 45 Ohio St. 177,  12 N.E. 185)
Supreme Court of Ohio.

May 10, 1887.

 Error to circuit court, Portage county.

Action for assault and battery.  The evidence showed that plaintiff and defendant went out to fight by agreement, and did fight, and plaintiff was severely injured; one of his fingers being so bitten, among other things, that it had to be amputated.  The court charged that, if the parties fought by agreement, plaintiff could not recover, and a verdict was returned for defendant.  Upon error to the circuit court a new trial was ordered; defendant now brings error to reverse that order.

 MINSHALL, J.

 It would seem at first blush contrary to certain general principles of remedial justice to allow a plaintiff to recover damages for an injury inflicted on him by a defendant in a combat of his own seeking; or where, as in this case, the fight occurred by an agreement between the parties to fight. Thus, in cases for damages resulting from the clearest negligence on the part of the defendant, a recovery is denied the plaintiff if it appear that his own fault in any way contributed to the injury of which he complains.  And a maxim, as old as the law, volenti non fit injuria, forbids a recovery by a plaintiff where it appears that the ground of his complaint had been induced by that to which he had assented; for, in judgment of *179 law, that to which a party assents is not deemed an injury.  Broom, Leg. Max. 268.

 But as often as the question has been presented, it has been decided that a recovery may be had by a plaintiff for injuries inflicted by the defendant in a mutual combat, as well as in a combat where the plaintiff was the first assailant, and the injuries resulted from the use of excessive and unnecessary force by the defendant in repelling the assault.  These apparent anomalies rest upon the importance which the law attaches to the public peace as well as to the life and person of the citizen.  From considerations of this kind it no more regards an agreement by which one man may have assented to be beaten than it does an agreement to part with his liberty, and become the slave of another.  But the fact that the injuries were received in a combat in which the parties had engaged by mutual agreement may be shown in mitigation of damages. 2 Greenl. Ev. § 85; Logan v. Austin, 1 Stew. 476.  This, however, is the full extent to which the cases have gone.  We will notice a few of them.

 In Boulter v. Clark, an early case, an offer was made, under the general issue, to show that the plaintiff and the defendant fought by consent.  The offer was denied; the chief baron saying:  'The fight being unlawful, the consent of the plaintiff to fight, if proved, would be no bar to his action.' Bull. N. P. 16.

 A number of earlier cases were cited, and among them that of Matthew v. Ollerton, Comb. 218, where it is said 'that, if a man license another to beat him, such license is void, because it is against the peace.'  It will be found upon examination that this case was not for an assault and battery; it was on an award that had been made by the plaintiff on a submission to himself.  The remark, however, made in the reasoning of the court, is evidence of the common understanding of the law at that early day.

 In 1 Steph. N. P. 211, it is said:  'If two men engage in a boxing match, an action can be sustained by either of them against the other, if an assault be made; because the act of boxing is unlawful, and the consent of the parties to fight cannot excuse the injury.'

 So in Bell v. Hansley, 3 Jones, (N. C.) 131, it was held that 'one may recover in an *180 action for assault and battery, although he agreed to fight with his adversary; for, such agreement to break the peace being void, the maxim volenti non fit injuria does not apply.'  The following cases are to the same effect:  Stout v. Wren, 1 Hawks, 420; Adams v. Waggoner, 33 Ind. 531; Shay v. Thompson, 59 Wis. 540, 18 N. W. Rep. 473; Logan v. Austin, 1 Stew. 476.**187
 And so it was held in Com. v. Collberg, 119 Mass. 350, that where two persons go out to fight with their fists, by consent, and do fight with each other, each is guilty of an assault, although there is no anger or mutual ill‑ will.  Champer v. State, is not in conflict with this, as will be explained hereafter.

 No case has been cited that can be said to be to the contrary.  What is said by PECK, J., in Smith v. State, 12 Ohio St. 466, that, 'an assault upon a consenting party would seem to be a legal absurdity,' must be applied to the facts of that case.  The judge was discussing the sufficiency of a count in an indictment for an assault with intent to commit a rape, without an averment that it was made forcibly and against the will of the female.  The absence of consent is essential to the crime of rape, or of an assault with intent to commit a rape, where the female has arrived at the age at which consent may be given.  Intercourse, because illicit, does not amount to an assault where the female consents, however wrong it may be in morals.  This is all that was meant by the learned judge in using the language quoted from his opinion.  In all such cases the consent of the female would, without doubt, be a bar to any right she would otherwise have to maintain an action for an assault and battery.  It is said by Judge Cooley in his work on Torts, 161, that 'consent is generally a full and perfect shield when that is complained of as a civil injury which was consented to.  * * * A man may not even complain of the adultery of his wife which he connived at or assented to.  If he concurs in the dishonor of his bed, the law will not give him redress, because he is not wronged.  These cases are plain enough, because they are cases in which the questions arise between the parties alone.'  'But,' he adds, 'in case of a breach of the peace it is different.  The *181 state is wronged by this, and forbids it on public grounds.  * * * The rule of law is therefore clear and unquestionable that consent to an assault is no justification.  The exception to this general rule embraces only those cases in which that to which assent is given is matter of indifference to public order.'

 Neither is the case of Champer v. State, 14 Ohio St. 437, at variance with the principle upon which the plaintiff below seeks a recovery.  The case seems to have been some what misapprehended by the courts of some of the states, as well as by some text‑writers.  By the statutes of this state a distinct offense is made of an affray or agreement to fight; and the effect of the holding is that where such an offense is committed the indictment must be for an affray, and not for an assault and battery.  The civil right of either party to recover of the other for injuries received in an affray is not affected by the statute, nor by the decision just referred to.  Such seems to have been the view taken by BOYNTON, J., in the subsequent case of Darling v. Williams, 35 Ohio St. 63.

 The case of Fitzgerald v. Cavin, 110 Mass. 153, is to the effect that consent is no bar to that which occasions bodily harm, if the act was intentionally done.

 It is upon the same principle of public policy that one who is the first assailant in a fight may recover of his antagonist for injuries inflicted by the latter, where he oversteps what is reasonably necessary to his defense, and unnecessarily injures the plaintiff; or that, with apparent want of consistency, permits each to bring an action in such case, the assaulted party for the assault first committed upon him, and the assailant for the excess of force used beyond what was necessary for self defense.  Dole v. Erskine, 35 N. H. 503; criticising Elliott v. Brown, 2 Wend. 499; Cooley, Torts, 165; Darling v. Williams, 35 Ohio St. 63; Gizler v. Witzel, 82 Ill. 322.  And see, also, Com. v. Collberg, supra.

 It would seem that under the Code the right of each combatant to damages might be determined and measured in the same action.  Swan, Pl. Prec. 259na.

 *182 And upon like principle it has been ruled that the doctrine of contributory negligence has no application to an action to recover damages for an assault **188 and battery.  Ruter v. Foy, 46 Iowa, 132; Steinmetz v. Kelly, 72 Ind. 442; Whitehead v. Mathaway, 85 Ind. 85.  Negligence of the plaintiff contributing to the injury of which he complains is taken into consideration only in those cases where the liability of the defendant arises from want of care on his part, occasioning injury to the plaintiff; it does not apply to the commission of an intentional wrong.

 A question was made as to the admissibility of the evidence of an agreement to fight under the issue made by the pleadings the answer being a general denial. If the evidence had been competent for any purpose, other than in mitigation of damages, it would have been under the issue as made.  It was insisted on in denial of the right of action, and not as an avoidance of it; so that it was not necessary to be pleaded as new matter.  If it had been so pleaded it would have been subject to a demurrer.  We think the court erred in its charge to the jury.  The injury inflicted, the loss of a finger, was a severe one; it amounted in fact to a mayhem.  'Where the injury,' (a mayhem,) says the author of a recent and quite valuable work on Criminal Procedure, 'takes place during a conflict, it is not necessary to a conviction that the accused should have formed the intent before engaging in the conflict.  It is sufficient if he does the act voluntarily, unlawfully, and on purpose.'  Maxw. Crim. Proc. 260. It was permissible to the defendant to show the agreement to fight in mitigation of damages, but not as a bar to the action.  Judgment affirmed.

QUESTIONS ON BARHOLT
1. What was the exact question presented to the Supreme Court of Ohio by the appeal in this case? Was it a question of the sufficiency of a pleading? A question of the sufficiency of the proof of facts? The propriety of a ruling made by the trial judge? An action of the trial judge?

2. What does this case hold? What does it decide?

3. Does the case tell the trial court how it must instruct the jury on a retrial of the case?

4. Does the case create a rule to the effect that biting off another’s finger during a fight is per se “excessive force”?

Your job is to determine what effect the cited precedent has in resolving the hypothetical problems.


Use Barholt, Case #1 below


Problem 1. P was lurking in an alley outside a bar waiting for a victim to rob. D stumbled out of the bar, seemingly drunk. P knocked him down and grabbed for his wallet. D, a karate expert, kicked P’s legs out from under him and leaped to his feet. P, on the ground, cried, “Don’t hurt me. I don’t have a weapon.” D said “You need a lesson,” and gave P three vicious kicks to his head. P sues for serious head injuries. The judge instructs the jury that if it finds P started the fight with criminal intent, he can not recover. Verdict for D. On appeal, what result?


Problem 2. D is driving down Broad Street at 100 mph at 12 noon just for kicks. P, engrossed  in his Legal Methods materials, crosses the street against the traffic light. He is hit by D and severely injured. Does he have a valid claim against D?


Problem 3. P puts a gun to D’s head while D, an American, is vacationing in Beruit, Lebanon. P says, “I am a terrorist and you are now a hostage.” D repels the attack by biting P on the gun wrist so severely that P let go of the gun and was captured. P’s hand and wrist had to be amputated and he sues D for damages in an American court. The judge rules against D’s motion to dismiss for failure to state  a claim. On appeal, what result?


Problem 4. P and D get into an altercation over D’s answer to Problem 3. They step outside to fight in the shadow of the statu of Lincoln. It’s a pretty even battle until D spots a empty Elliot’s juice bottle, grabs it, and smashes P over the head. P sues for head injuries. Over P’s objection, the trial judge admits evidence that the parties voluntarily fought. The judge, over P’s objection, told the jury they could reduce P’s damages if they found he agreed to the fight. The jury gave P a $1 verdict. On appeal P challenges the judge’s rulings. Reversed?  Affirmed? 
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GUMPERZ

v.

HOFMANN.

(245 A.D. 622,  283 N.Y.S. 823)
Supreme Court, Appellate Division, First Department.

Dec. 13, 1935.

 Appeal from Supreme Court, New

York County.

 Action by Julian Gumperz against Dr. Herbert Hofmann.  From an order of the Surpeme Court, New York County, granting defendant's motion to vacate service of summons, plaintiff appeals.

 Order reversed, and motion denied.

 Argued before MARTIN, P. J., and MERRELL, McAVOY, O'MALLEY, and UNTERMYER, JJ.

 UNTERMYER, Justice.

 The defendant, a physician who resides in Buenos Aires, was sojourning at a hotel in the city of New York when served with the summons in this action. According to the defendant's affidavit, the process server called several times at the defendant's rooms while the defendant was absent and on each occasion left a message that Dr. Goldman had called.  Eventually the process server, still representing himself to be Dr. Goldman with a letter from the president of the New York County Medical Society to be personally delivered to the defendant, arranged with the defendant to meet him in the lobby of the hotel. When the defendant arrived, he was served with the summons in this action.  The process server, in fact, was not a doctor, though his name was Goldman; he was not sent by the president of the New York County Medical Society, and he had no letter for delivery to the defendant.  The Special Term vacated the service upon the ground that 'the alleged service of the summons was effected through fraud and deceit.'  Even though we agree with the Special Term in its determination of the facts, we are of opinion that service of the summons ought not to have been set aside.

 Whether such a deception as was practiced here will vitiate service of process is a question which does not appear ever to have been decided by this court or by the Court of Appeals.  It has indeed frequently been held that service of process will be set aside where the defendant has been enticed into the jurisdiction for that purpose.  Olean St. Ry. Co. v. Fairmount Const. Co., 55 App.Div. 292, 67 N.Y.S. 165; Garabettian v. Garabettian, 206 App.Div. 502, 201 N.Y.S. 548; Snelling v. Watrous, 2 Paige, 314; Beacom v. Rogers, 79 Hun, 220, 29 N.Y.S. 507; Metcalf v. Clark, 41 Barb. 45.  These and like cases are distinguishable because in each of them the party *624 was induced to come here from another state to which our jurisdiction did not extend. Atlantic & Pacific Telegraph Co. v. Baltimore & Ohio R. Co. et al., 46 N.Y.Super.Ct. 377, affirmed 87 N.Y. 355.  There are, however, some decisions of courts of first instance (Mason v. Libbey, 1 Abb.N.C. 354; Bell v. Lawrence [City Ct.N.Y.] **825 140 N.Y.S. 1106; Olson v. McConihe, 54 Misc. 48, 105 N.Y.S. 386), and one decision of the Appellate Term (Bernstein et al. v. Hakim, 126 Misc. 582, 214 N.Y.S. 82), which hold that even where the defendant is within the jurisdiction, service of process will be set aside if made under conditions similar to those which existed here.  It is necessary to decide now whether we will follow these decisions.

 [1][2]  We think that legal as well as practical considerations preponderate in favor of the rule that service is not to be invalidated merely because secured by a deception practiced on the defendant, which, in no true sense, was injurious to him.  It may fairly be said that there is a duty upon persons within the jurisdiction to submit to the service of process.  Although that duty is not legally enforceable, it is, broadly speaking, none the less an obligation which ought not to be evaded by a defendant whom it is attempted to serve.  The deception here was, therefore, practiced for the purpose, and had only the effect, of inducing the defendant to do that which in any event he should voluntarily have done.

 We cannot fail to be aware of the difficulties which beset the server of process on a defendant who is unwilling to be served, for it is evident that if he discloses his intentions, such a defendant is likely to be even more inaccessible than before.  For that reason alone, we should hesitate to surround the service of process with unnecessary limitations.  Needless to say, we do not approve of misstatements made to procure service of process, but, except where the defendant has been lured into the jurisdiction, we think the service is separable from these.  Where real injury ensues, the person who is responsible may be held liable for damages in a civil suit.  In a proper case, he may even be prosecuted criminally.  We do not need to go further by holding that service otherwise valid is vitiated on account of a misstatement by which it was procured.  The situation in this respect is quite analogous to cases which hold that the court will not reject evidence merely because it has been illegally secured.  People v. Adams, 176 N.Y. 351, 68 N.E. 636, 63 L.R.A. 406, 98 Am.St.Rep. 675; People v. Defore, 242 N.Y. 13, 150 N.E. 585.

 The order should be reversed with $20 costs and disbursements, and the motion denied.

 Order reversed with $20 costs and disbursements and motion denied.  Order filed.  All concur.

QUESTIONS ON GUMPERZ
1. What was the procedural device employed by the defendant in this case? Why did he employ it?

2. What does this case hold? What does this case decide?

3. To what extent, if at all, did this decision settle the dispute between Mr. Gumperz and Dr. Hofmann? Is the case now res judicata?

4. What is the effect of the decision in Gumperz v. Hofmann on the cases of mason v. Libbey. Bell v. Lawrence, Olson v. McConihe, and Bernstein v. Hakim, cited therein?

5. What are the precedential effects of the case, i.e., where is it “binding”?

6. Can any court further review this decision? Would it “overrule” or “reverse”?

7. Why wasn’t the Gumperz court bound by Bernstein v. Hakim?

8. Evaluate each of the reasons offered by the court to justify its holding and decision.

9.  The Olean case, cited in Gumperz,involved a N.Y. plaintiff who pretended he wanted to talk settlement with a N.J. defendant. When D showed up in N.Y. to talk settlement, he was served with N.Y. process. After a brief recitation of facts, the Appellate Division, 4th Department, simply says: “[T]he court will not sanction any attempt by fraud or misrepresentation to bring a party within its jurisdiction.” Does this precedent bind the First Department? Did the Gumperz court think it was bound?

Problem 5. D moves to dismiss for improper service of process. D was in his room at the Radisson Hotel when he received a phone call from the lobby. An excited voice shout, “Come down!  Come Down! Your wife has had a heart attack!” When D stepped out of the elevator, he was served with process by the caller. D was so agitated that he fainted and hit his head on the marble floor, suffering major injuries. It is stipulated that the process server had made no other attempts to serve process on D before this incident. Motion granted?


Problem 6. A criminal prosecution is brought against the process server in Problem 6. He is not given his Miranda warnings and confesses that he did the heart attack routine as a lark. His lawyer moves to exclude the confession from evidence in his trial. What result?
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GRAND LODGE OF THE INDEPENDENT ORDER OF GOOD TEMPLARS OF THE STATE OF

CALIFORNIA

v.

FARNHAM, Ex'x, etc.

(70 Cal. 158,  11 P. 592)
Supreme Court of California.

July 14, 1886.

 Commissioners' decision.

 Department 1.  Appeal from superior court, county of Solano.

 BELCHER, C. C.

 The court below sustained a demurrer to the complaint, and whether it erred in so doing or not is the only question presented for decision.

 The facts, as stated in the 

complaint, are substantially as follows:  The plaintiff was the owner of certain real property in Solano county, on which was erected the Good Templars' Home for Orphans.  At the time of filing the complaint, and for a long time prior thereto, the home was conducted and managed by the plaintiff.  In 1883 it was *159 deemed important to erect an addition to the home, so that a greater number of orphans could be taken case of thereat; and to raise money for that purpose subscription papers were circulated and subscriptions solicited by an agent employed by the plaintiff. In September, 1883, S. C. Farnham, the defendant's testator, subscribed one of these papers, and placed opposite his name, as the amount of his subscription, $1,000.  On the first day of December, 1883, Farnham died, leaving a will.  The will was admitted to probate, and notice to creditors published, and then plaintiff presented to the executrix its claim for the $1,000 subscription, and the claim was rejected.  In October, 1883, the agent employed to get subscriptions reported to the plaintiff the amount of money collected and then on hand, and the amount subscribed and unpaid, of which the larger part was the $1,000 subscribed by Farnham.  The plaintiff afterwards, but it does not appear when, commenced to erect an addition to the home, and was still prosecuting the work when this action was commenced.  The demurrer was upon the ground that the complaint did not state facts sufficient to constitute a cause of action.

 The general rule is that a promise to pay a subscription like that declared on here is a mere offer, which may be revoked at any time before it is accepted **593 by the promisee; and an acceptance can only be shown by some act on the part of the promisee whereby some legal liability is incurred or money is expended on the faith of the promise.  If the promisor dies before his offer is accepted, it is thereby revoked, and cannot afterwards, by any acts showing acceptance, be made good as against his estate.  Pratt v. Trustees, etc., 93 Ill. 475; Beach v. Church, 96 Ill. 179; Phipps v. Jones, 20 Pa. St. 260; Helfenstein's *160 Estate, 77 Pa. St. 331; Cottage‑street Church v. Kendall, 121 Mass. 528.  The rule is otherwise when subscribers agree together to make up a specified sum, and where the withdrawal of one increases the amount to be paid by the others.  In such case, as between the subscribers, there is a mutual liability, and the co‑subscribers may maintain an action against one who refuses to pay.  George v. Harris, 4 N. H. 533; Curry v. Rogers, 1 Fost. 247; 1 Whart. Cont. 719.

 Here it is not alleged in the complaint that the plaintiff entered into any contract, incurred any liability, or expended any money for the erection of an addition to the home for orphans before the death of Farnham.  His subscription was therefore withdrawn by his death, and was not a valid claim against his estate.

 Counsel for appellant cite Christian College v. Hendley, 49 Cal. 347, but that case is not in conflict with what has been said; and, besides, the matter quoted from Watkins v. Eames, 9 Cush. 539, has since been held by the same court, in Cottage‑street Church v. Kendall, supra, to be obiter dictum, and inconsistent with elementary principles.

We think the demurrer was properly sustained, and the judgment should be affirmed.

We concur:  SEARLES, C.; FOOTE, C.

BY THE COURT.

 For the reasons given in the foregoing opinion the judgment is affirmed.

QUESTIONS ON GRAND LODGE

1. What question does D’s “demurrer” present?

2. Does this decision put a end to any hope of P to recover the $1000 pledge from D?

3. Can this decision be appealed?

4. What are the precedential effects of Grand Lodge?
5. What precedential force did the Ill., Pa., and Mass. precedents have on the Grand Lodge court?

6. Can you spot a dictum in Grand Lodge?

Problem 7. The Dean asks each of the 40 full-time law faculty whether she/he would be willing to contribute $100 to finance the $4000 needed to commission a bronze bust of the university president. The bust will match that of Lincoln outside the main door of Temple Law. Prof. Cappalli agrees but then, when Temple’s football team loses every game, notifies the Dean that he is revoking his contribution. The other 39 profs sue Cappalli to collect $100. At the time of Cappalli’s  revocation, the dean had signed no contracts and entered into no commitments for the bust. Result?

WARSHAUER

v.

LLOYD SABAUDO S.A.

(71 F.2d 146)

Circuit Court of Appeals, Second Circuit.

June 4, 1934.

 Appeal from the District Court of the United States for the Southern District of New York.

 Action by David Warshauer against Lloyd Sabaudo S.A., a foreign corporation, for personal injuries.  From a judgment dismissing, on motion, plaintiff's complaint on ground that facts therein alleged did not state a cause of action (6 F.Supp. 433), plaintiff appeals.

 Affirmed.

 Before L. HAND, SWAN, and CHASE, Circuit Judges.

 SWAN, Circuit Judge.

 This is an action at law by the plaintiff Warshauer, a citizen of the United States and a resident of New York City, against an Italian corporation which owned and operated the steamship Conte Biancamano.  In substance the complaint alleges that on the afternoon of October 31, 1931, the plaintiff and a companion were adrift on the high seas in a disabled motorboat, without gasoline and without food, when the defendant's steamer passed within hailing distance; that he exhibited a recognized signal of distress and requested the steamer to come to his assistance, and the defendant's servants on said steamer, particularly its operating personnel, clearly observed his signals of distress, but refused to heed them or to stop and take the plaintiff aboard, although they could have done so without peril to themselves or their vessel; that two days later the plaintiff was *147 rescued by a Coastguard cutter. In the meantime and in consequence of the exposure and deprivations to which he was subjected by the failure of the defendant's steamship to render the requested aid, the plaintiff suffered permanent physical injuries for which, together with the attendant paid and subsequently incurred medical expenses, he demands damages.  On motion to dismiss, equivalent to a demurrer, the District Court held the complaint insufficient, and the correctness of this ruling is the issue presented by this appeal.

 Argument of counsel has taken a wider range than the precise issue presented by the pleadings requires.  The question chiefly debated was whether the common law or the law of the sea recognizes the existence of a legal duty coextensive with the universally admitted moral duty to rescue a stranger from peril, when this can be done without risk to the one called upon for help.  This interesting problem we pass by as unnecessary to the decision, as did the District Court. [FN1]

FN1. Most of the authorities gathered by the industry of the respective counsel are cited below.

In support of the view that the common law does not compel active benevolence to a stranger whose plight the defendant has neither occasioned nor aggravated, see Am. L. Inst., Restatement of Torts (Proposed Final Draft No. 2) Sec. 192; Ames, Lectures on Legal History, 435, 450; Buch v. Amory Mfg. Co., 69 N.H. 257, 44 A. 809, 76 Am.St.Rep. 163; Union Pac. Ry. Co. v. Cappier, 66 Kan. 649, 72 P. 281, 69 L.R.A. 513; Allen v. Hixson, 111 Ga. 460, 36 S.E. 810; King v. Interstate Consol. Ry., 23 R.I. 583, 51 A. 301, 70 L.R.A. 924; Griswold v. Boston & Maine Ry. Co., 183 Mass. 434, 67 N.E. 354; Herd v. Wearsdale Steel Corp., (1913) 3 K.B. 771, aff'd (1915) A.C. 67. A tendency toward a more liberal view is indicated in the following cases: Cardozo, Paradoxes of Legal Science, 25; Pound, Law and Morals, 72; Wagner v. International Ry. Co., 232 N.Y. 176, 133 N.E. 437, 19 A.L.R. 1; Brandon v. Osborne Garrett & Co., (1924) 1 K.B. 548; Wilkinson v. Kinneil Cannel Co., 34 Scot.L.R. 533; Waters v. Taylor Co., 218 N.Y. 248, 112 N.E. 727, L.R.A. 1917A, 347; Hollaran v. City of New York, 168 App.Div. 469, 153 N.Y.S. 447; Gibney v. State of New York, 137 N.Y. 1, 33 N.E. 142, 19 L.R.A. 365, 33 Am.St.Rep. 690; Muhs v. Fire Ins. Salvage Corp., 89 App.Div. 389, 85 N.Y.S. 911; Depue v. Flatau, 100 Minn. 299, 111 N.W. 1, 8 L.R.A.(N.S.) 485; Southern R.R. Co. v. Sewell, 18 Ga.App. 544, 90 S.E. 94; Pate v. Steamboat Co., 148 N.C. 571, 62 S.E. 614; Kimber v. Gas Light & Coke Co., (1918) 1 K.B. 439; Queen v. Instan (1893) 1 Q.B. 450.

 [1] The precise issue is whether a shipowner is liable for damages to a stranger in peril on the high seas to whom the ship's master has failed to give aid.  This situation, it may be noted, involves no personal dereliction of a moral duty by the person sought to be held to respond in damages.  Such dereliction was that of the master, and only by applying the doctrine of respondeat superior can it be imputed to the ship's owner; moral obliquity is not imputed to one personally innocent.  It is conceded that no authority can be found which has imposed legal liability on the owner in such circumstances. Dicta adverse to liability are contained in Saunders v. The Hanover, Fed. Cas. No. 12,374 and United States v. Knowles, Fed. Cas. No. 15,540.  Cf. Harris v. Penn. R.R. Co., 50 F.(2d) 866 (C.C.A. 4); Cortes v. Baltimore Insular Line, 287 U.S. 367, 377, 53 S.Ct. 173, 77 L.Ed. 368.  The absence of specific precedent, however, is no insuperable barrier, for the law of the sea can grow by judicial decision no less than the common law.  See Cain v. Alpha S.S. Corp., 35 F.(2d) 717, 722 (C.C.A. 2).  But a court should be slow to establish a new legal principle not in harmony with the generally accepted views of the great maritime nations.

 Their views on this subject are disclosed in the International Salvage Treaty, which was drafted by representatives of more than twenty nations, meeting at Brussels in 1910, and to which both Italy and the United States are parties. 37 Stat. 1658, 1672.  Articles 11 and 12 of the treaty relate to the matter under consideration and read as follows:

 'Article 11.

 'Every master is bound, so far as he can do so without serious danger to his vessel, her crew and passengers, to render assistance to everybody, even though an enemy, found at sea in danger of being lost.

 'The owner of the vessel incurs no liability by reason of contravention of the foregoing provision.

 'Article 12.

 'The High Contracting Parties whose legislation does not forbid infringements of the preceding article bind themselves to take or to propose to their respective legislatures the *148 measures necessary for the prevention of such infringements.  * * * '

 The treaty was ratified by the United States in 1912, to become effective on March 1, 1913.  In the meantime Congress passed legislation in fulfillment of the obligation imposed by article 12 of the treaty.  Section 2 of the Act of Aug. 1, 1912, provides as follows (37 Stat. 242, 46 U.S.C.A. 728):

 'Sec. 2.  That the master or person in charge of a vessel shall, so far as he can do so without serious danger to his own vessel, crew, or passengers, render assistance to every person who is found at sea in danger of being lost; and if he fails to do so, he shall, upon conviction, be liable to a penalty of not exceeding $1,000 or imprisonment for a term not exceeding two years, or both.'

 [2][3] The appellant contends that the declaration in article 11 that the shipowner 'incurs no liability by reason of contravention' of the master's obligation to render assistance refers only to criminal liability of the owner.  Such an interpretation would seem a most unlikely meaning.  Unless it was intended to cover civil liability, no reason is apparent for mentioning the shipowner's exemption from liability.  It is almost inconceivable that criminal responsibility should be imputed to an owner who had not directed the dereliction of his agent.  In the United States, at least, imputed crime is substantially unknown.  A penal statute is construed to apply only to the class of persons to whom it specifically refers.  Field v. United States, 137 F. 6, 8 (C.C.A. 8).  The same principle should be equally applicable to the construction of a treaty.  Hence if the first sentence of article 11 refers only to the master's public duty, breach of which is to be enforced by the criminal law, there was no need to express the owner's exemption from responsibility.  If, however, the master's liability may be civil as well as criminal, then the provision referring to the owner serves a purpose and clearly relieves him from civil liability.

 It is further urged that the treaty is not self‑executing, that article 11 is no more than an expression of policy and by the very terms of article 12 requires legislation to carry it into effect (cf. Foster v. Neilson, 2 Pet. 253, 314, 7 L.Ed. 415), and that Congress in enacting such legislation dealt only with the criminal liability of the master, leaving untouched the civil liability of both master and owner, so that no implication can be drawn, either from the treaty or the statute, that civil liability does not exist.  On the contrary, the argument proceeds, the enactment of a criminal statute for the protection of a class creates a right of civil action in a member of the class who is caused harm by an infraction of the statute.  Texas & Pac. Ry. Co. v. Rigsby, 241 U.S. 33, 39, 36 S.Ct. 482, 60 L.Ed. 874.  Granting all this, the appellant advances no further than to establish a cause of action against the violator of the criminal statute; that is, the master.  He must still prove that the master's breach of duty is imputable to his employer.  It is at this point that the absence of precedent and the declaration of the treaty against liability on the part of the owner stands in his way.  As a declaration of the views of the great maritime nations, the treaty needs no 'implementation' by legislation.  We are not at liberty to make new law in the face of that declaration.  See article 15 of the Treaty (37 Stat. 1672).

 Judgment affirmed.

QUESTIONS ON WARSHAUER
1. What role does the treaty play in this decision? Was it binding law? Was it helpful policy in the court’s formation of a common law decision?

2. If the treaty expired, and a case with identical facts later arose, would a U.S. District Court in New York be free to find the shipowner liable?

3. What precedential effect does Warshauer have in determining the liability of a ship’s captain who fails to rescue? 

Problem 8. D was driving a powerboat on Lake Eaglesmere in central Pa. He drove it in tightening circles around P who had swum too far out and was clearly struggling to stay afloat. When P sank, D motored off. P was saved by others but suffered permanent brain damage because of the absence of oxygen. D moves to dismiss on the basis of Warshauer. Result?

Problem 9. D was captain of a ship. At high sea he refused to come to the aid of P who was adrift in a disabled motor boat. P was rescued two days later but suffered permanent injuries during this time. P sues D. Valid cause of action?

#5

COLLINS

v.

HARRISON.

(56 A. 678)
Supreme Court of Rhode Island.

Dec. 14, 1903.

 Action by Mary Collins against Alonzo Harrison. Heard on demurrer to declaration. Overruled.

 Douglas, J., dissenting.

 *678 Argued before STINESS, C.J., and TILLINGHAST and DOUGLAS, JJ.

 STINESS, C.J.

 The plaintiff sues in an action on the case for negligence. The declaration alleges that the plaintiff was employed by the defendant as housekeeper, the defendant agreeing to provide the plaintiff with board and lodging; that the roof over the room in which the plaintiff slept was out of repair and leaked, so that the plaintiff's bed and bedding became wet and unfit to use; that the plaintiff gave notice to the defendant of the condition of her room; that she could not sleep in it; that he then promised, if she would remain in his employ, to repair the roof and provide suitable bedding; and that, relying on the promise, she remained seven days, being obliged to sleep in said room, by reason of which she became sick. The defendant demurs to the declaration, on the following grounds: (1) That the declaration does not set forth any duty which the defendant owed to the plaintiff, for which she can maintain this action. (2) That the plaintiff was not bound to remain in the house after she learned of its condition, and that she did so at her own risk, the results of which are attributable to her own act. (3) That the declaration sets forth a promise by the defendant to repair, and a breach thereof by him, thus setting forth two causes of action in the same count, which makes it bad for duplicity.

 The general rule is that a master is bound to provide appliances for a servant, and the term "appliances" is stated, in 1 Bailey's Pers.Inj. 1, to include machinery, apparatus, and premises. This rule is usually invoked in cases where a servant is employed in some mechanical work, but we fail to see why it is not equally applicable to a domestic servant. Wood on Master and Servant (2d Ed.) p. 166, § 8, states the rule, where board and lodging are to be furnished by the employer, as follows: "So, too, he [the employer] impliedly undertakes to furnish him [the servant] with suitable lodging and good and wholesome food." Unfortunately, the case cited as authority on this point has no relation to it. Still the rule is a reasonable one, and in the line of the general duty of a master to a servant. Thus, in Ryan v. Fowler, 24 N.Y. 410, 82 Am.Dec. 315, it was held that a master was liable for injuries to a servant caused by the fall of a privy insecurely attached to the factory in which the servant was employed. In Mahoney v. Dore, 155 Mass. 513, 30 N.E. 366, it was held that an employer was liable to a domestic servant for the improper condition of an outside flight of stairs, by reason of which the servant fell and was injured. Knowlton, J., said: "The plaintiff had occasion to use these stairs frequently, as a servant of the defendant, and it was the duty of the defendant to keep them safe, so far as the exercise of reasonable care and diligence on her part would accomplish that result." See, also, Fitzgerald v. Connecticut, 155 Mass. 155, 29 N.E. 464, 31 Am.St.Rep. 537, and Clifford v. Denver, 9 Colo. 333, 12 Pac. 219.

 The first ground of demurrer, as stated, is that the declaration does not set forth any duty which the defendant owed to the plaintiff, whereas the declaration explicitly sets forth that it became the duty of the defendant to furnish proper shelter, etc., on his agreement to provide the plaintiff with board and lodging. Evidently the demurrer was intended to raise the question of a legal duty, and we have so considered it. We think it was the duty of the defendant to provide suitable shelter, under the allegations of the declaration.

 The declaration covers the second ground of demurrer by stating that the defendant promised to repair the leak in the roof if the plaintiff would not leave his employment. Durfee, C.J., said, in Kelley v. Silver Spring, 12 R.I. 112, 34 Am.Rep. 615: "If, when the danger occurred, the plaintiff had notified the defendant of it, and had been induced to remain in his position by assurances that it should be remedied, or, as some of the cases hold, by a reasonable expectation that it would be remedied, then it would not necessarily be presumed, from his knowledge of the danger, that he had assumed the risk." In Jones v. New Am. File Co., 21 R.I. 125, 42 Atl. 509, it was held that the effect of a promise to remedy a defect is to raise a question of fact whether, under the circumstances, the servant is excused from taking the risk after such promise; the conditions being whether the employer had sufficient time to make the repairs, and whether, knowing *679 the danger, the plaintiff proportionately increased his own care and precaution. King v. Interstate Co., 23 R.I. 583, 51 Atl. 301, distinguished Clifford v. Denver, 9 Colo. 333, 12 Pac. 219, on the ground that the former case did not show a promise, as was shown in the latter case. See, also, Stephenson v. Duncan, 73 Wis. 404, 41 N.W. 337, 9 Am.St.Rep. 806.

 The third ground of demurrer is that, as the declaration sets forth a promise, it is bad for duplicity. True, a promise is set out in the declaration, but not as a cause of action. The obvious purpose is to excuse the continuance in service, and thus to avoid a demurrer on that ground. This is not duplicity.

 The defendant's demurrer to the declaration is overruled.

 DOUGLAS, J. (dissenting).

 I am unable to agree with my Brethren that, independently of contract, a householder owes to his domestic servant the duty of repairing a leaky roof over the room in which she is lodged. The rule which has become established for the security of workmen in manufactories where dangerous machines and instruments are used ought not, in my opinion, to be extended to the comparatively secure occupations of domestic service. The analogous rule which requires an employer to furnish his workmen with reasonably safe tools and appliances has been held not to apply to ordinary implements not naturally dangerous. As was said by Judge Miller, of the New York Court of Appeals, in Marsh v. Chickering, 101 N.Y. 396, 400, 5 N.E. 57, where a workman was injured by a ladder which he was using: "We have been referred to no adjudicated case which upholds the liability of a party under circumstances of the same character as those presented by the evidence here. A rule imposing such a liability in the case considered would be far‑reaching, and would extend the principle stated to many of the vocations of life for which it was never intended. It is one of a just and salutary character, designed for the benefit of employes engaged in work where machinery and materials are used of which they can have but little knowledge, and not for those engaged in ordinary labor which only requires the use of implements with which they are entirely familiar." This case is cited in Gowen v. Harley, 56 Fed. 973, 6 C.C.A. 190, and Corcoran v. Milwaukee Gas Light Co., 81 Wis. 192, 51 N.W. 328; and in all of these cases a promise by the master to furnish other implements is held not to excuse the servant who had assumed the obvious risks of those which were furnished. The domestic servant takes the accommodation assigned to him as it is, and is at liberty to decline the employment if his quarters are not satisfactory. If the premises are out of repair, he assumes the obvious risk of exposure to the weather, and the liability to discomfort and disease, which is as well known to him as to the master. It seems to me unreasonable to consider that a leaky roof constitutes the chamber under it a dangerous place in any such sense as the words are used when applied to a mill or foundry filled with machinery or materials capable of inflicting the gravest injuries, and there is no such compulsion upon a domestic servant to occupy a particular room as upon a mill operative to work in a certain place upon a certain machine. It is, of course, competent for the parties to agree specially that certain accommodations shall be furnished; and if such an agreement, made upon good consideration, is broken, no doubt the innocent party may recover damages for the breach, according to the rules governing actions on contract. If the law did not impose the duty alleged, the obligation of the defendant in this case is based simply upon his promise to repair, and the plaintiff's action should have been assumpsit, not tort.


Problem 10. P is a domestic servant who comes to D’s house daily to clean it. During her second week of work, P crashed through the kitchen floor which had been eaten through by termites. Expert testimony demonstrates, beyond doubt, that D should have known of the floor’s dangerous condition. P moves for summary judgment on the basis of Collins. Result?

^ Adapted from a publicly available exercise by Richard Cappalli, Temple Law School.
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